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International Procurement
MATTHEW J. McGRATH AND WILLIAM B. BURKETr*
In 1999, there were several important developments in the field of international pro-
curement. First, a federal appeals court struck down a Massachusetts law forbidding the
purchase of goods and services from companies doing business in Myanmar (formerly
Burma) as an unconstitutional intrusion on the exclusive power of the federal government
over foreign affairs. This decision makes similar state and local laws aimed at changing the
domestic policies of foreign countries ripe for constitutional challenge. The U.S. Supreme
Court will next hear the case. Next, a federal court ruled that the government of Qatar
could not be haled into court in the United States by a contractor attempting to enforce
an international arbitral award. In the regulatory area, new rules governing domestic end
products went into effect. These rules clarify several policies and procedures, including the
treatment of products subject to the Buy American Act, and U.S.-made end products for
acquisitions subject to the Trade Agreements Act. A Massachusetts company agreed to pay
civil fines for violations of the Foreign Corrupt Practices Act. In the export control arena,
new policies were announced regarding encryption and computer exports. In the World
Trade Organization (WATO), the United States requested that a dispute resolution panel
be convened to adjudicate certain South Korean procurement practices. Finally, export-
licensing regulations to Canada were tightened.
I. Massachusetts Burma Law Unconstitutional
In National Foreign Trade Council v. Natsios, the First Circuit Court of Appeals ruled that
the Massachusetts "Burma" law was unconstitutional.' The Massachusetts Burma law pro-
hibits the Commonwealth of Massachusetts and its agents from purchasing goods or ser-
vices from anyone doing business with the Union of Myanmar (formerly known as the
Nation of Burma). The statute authorizes the Operational Services Division (OSD), an
agency in the state's Executive Office of Administration and Finance, to establish a restricted
purchase list of companies doing business with Myanmar. If a company is placed on the
list, it is ineligible to enter into a state contract, other than in certain restricted circum-
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stances. Before a company is placed on the list, OSD makes a preliminary finding that a
company does business with Myanmar. The company can then submit a sworn affidavit to
refute the finding. OSD then makes a final decision whether to place a company on the
restricted purchase list.
In 1998, the federal district court in Massachusetts held that the law unconstitutionally
infringed on the foreign affairs power of the federal government.' The First Circuit panel
affirmed, and went beyond the lower court's reasoning in striking down the law.
The appeals court agreed with the lower court that Massachusetts' law violated the federal
government's power to regulate foreign affairs. The U.S. Constitution grants the federal
government exclusive authority to conduct foreign affairs. The court cited constitutional
provisions as evidence of the Framers' intent to vest plenary power over foreign affairs in
the federal government, and to severely limit the power of the states in this area.'
The court next rejected Massachusetts' argument that it was acting as a market partici-
pant. Massachusetts contended that the "market participant" exception, which had been
applied to the Domestic Commerce Clause in prior cases, should be extended to the Foreign
Commerce Clause. The court further rejected the argument, saying that Massachusetts
acted as a market regulator, not merely as a participant.4 Even if it had been acting as a
market participant, the court went on, the Constitution gives the power to regulate foreign
commerce exclusively to Congress.' The court held that the law facially discriminates
against foreign commerce.
6
Finally, since Congress passed federal sanctions on Burma three months after the Mas-
sachusetts law was passed,7 the court found that by doing so Congress preempted the Mas-
sachusetts statute.8 The court first looked in the federal law for specific congressional intent
to preempt. Finding none, the court then determined that the subject of the law was foreign
affairs, an area traditionally reserved to the federal government. 9 The U.S. Supreme Court
has repeatedly said that an act of Congress may touch a field in which the federal interest
is so dominant that the federal system will be assumed to preclude enforcement of state
laws on the same subject.o Under this standard, when Congress legislates in an area of
foreign relations, there is a strong presumption that it intended to preempt the field, in
particular, as here, where the federal legislation does not touch on a traditional area of state
concern.II
The state of Massachusetts appealed to the U.S. Supreme Court. The Court granted
certiorari. This case could have a great impact on the over twenty municipalities that have
enacted laws that prohibit dealing with companies doing business with Myanmar, and with
other jurisdictions that have similar laws that impact foreign policy.
2. See National Foreign Trade Council v. Baker, 26 F. Supp. 2d 287 (D. Mass. 1998).
3. See U.S. CoNsT. art. I, § 8, cls. I & 3, art. I, § 10, clis. 1-3.
4. See Natsios, 181 F.3d at 60. Cf. Discussion of Export Controls in this survey issue.
5. See U.S. CoNsT. art. I, § 8, cl. 3.
6. See Nasios, 181 F.3d at 67.
7. See Foreign Operations, Export Financing, and Related Programs Appropriations Act, 1997, § 570, 110
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8. See Natsios, 181 F.3d at 71.
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H. Foreign Sovereign Immunities Act
Creighton Ltd. v. Government of Qatar,l" holds two lessons for international contractors.
First, it is possible to judicially enforce an arbitral award against a foreign sovereign, pro-
vided that the contractor has the ability to endure a lengthy struggle. Second, when entering
into a contract, the contractor should be aware of the "minimum contacts" rule.
In its ruling, the D.C. Circuit held that the Foreign Sovereign Immunities Act (FSIA) 3
gave the U.S. courts subject matter jurisdiction over a suit to enforce an arbitral award.
Creighton, a construction contractor, sought to enforce a 1987 International Chamber of
Commerce (ICC) arbitration award of $8 million it obtained against the government of
Qatar for breach of Creighton's contract to build a hospital in 1982. Under the FSIA, a
foreign state is presumptively immune from suit unless the lawsuit falls within one of the
exceptions to the law. The court rejected the arguments that Qatar's agreement to arbitrate
before the ICC in its contract with Creighton was an implied waiver of immunity regarding
an action to enforce the award, because there was no other evidence of an intent to waive
sovereign immunity under the FSIA.14 However, the court ruled that the FSIA exception
that waived sovereign immunity for actions to confirm arbitral awards applied to confer
subject matter jurisdiction."
In Creighton, the circuit court affirmed the district court's decision that there was no
personal jurisdiction over the government of Qatar in the case, and so affirmed the decision
to dismiss. The court examined the settled case law on the subject, which states that when
lack of personal jurisdiction is raised as a defense, for the case to go forward the defendant
must have had certain minimum contacts with the forum such that the maintenance of the
suit does not offend traditional notions of fair play and substantial justice. 6 The defendant
must have contacts with the forum such that it could reasonably anticipate being haled into
court there. 7 The court examined Qatar's contacts with Creighton's home base of Ten-
nessee, and found that the contacts were not extensive or pervasive enough to confer per-
sonal jurisdiction. 8
II. Other Developments
A. NEW ENCRYPTION EXPORT POLICY
In September, the Clinton administration announced significant changes to its encryption
export control policy. After a one-time technical review, U.S. companies will be allowed to
export encryption commodities and software of any key length under a license to com-
mercial firms and other non-government users in any other country, except seven currently
sanctioned countries. 19 Retail encryption items will be eligible for export under similar
provisions.
12. Creighton Ltd. v. Government of Qatar, 181 F.3 d 118 (D.C. Cir. 1999).
13. 28 U.S.C. §§ 1602 B, 1611 (1999).
14. See 28 U.S.C. § 1605(a)(1) (1999).
15. See 28 U.S.C. § 1605(a)(6) (1999).
16. See International Shoe Co. v. Washington, 326 U.S. 310 (1945).
17. See World-Wide Volkswagen v. Woodson, 444 U.S. 286 (1980).
18. Creighton, 181 F.3d at 127, 128.
19. They are Cuba, Iran, Iraq, Libya, North Korea, Sudan, and Syria.
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The policy also implements the 1998 Wassenaar Agreement changes, which include de-
controlling 56-bit encryption items and encryption items of 64 bits or less that meet mass
market requirements, and subjecting 64 plus bit exports to certain post-export reporting
requirements. Finally, foreign nationals working in the United States will no longer need
an export license to work on encryption products.
B. REVISED COMPUTER EXPORT CONTROLS
On July 1, 1999, President Clinton announced an update of U.S. computer export
controls that eased regulatory burdens on U.S. computer makers. Computer export controls
are organized into four tiers. Countries and control levels, measured in a computer's
Millions of Theoretical Operations per Second (MTOPS), will be amended in Tiers I
through III. No changes are planned for Tier V, which implements a near embargo on
exports to the seven sanctioned countries. Hungary, Poland, the Czech Republic, and Brazil
moved from Tier 11 to Tier I, and joined Western Europe, Canada,Japan, Mexico, Australia,
and New Zealand as states to which a general license applies for exports.
For countries in Tier II, licensing levels will increase from 10,000 to 20,000 MTOPS.
These countries include South America, South Korea, South Africa, Slovenia, and Asso-
ciation for Southeast Asian Nations (ASEAN). Tier III countries, including India, Pakistan,
all Middle East/Mahgreb countries, the former USSR, China, Vietnam, and Central Europe
saw their licensing level for exports go from 2,000 to 6,500 MTOPS for military users, and
from 7,000 to 12,300 MTOPS for civilian users.
C. U.S. ACTION ON GOVERNMENT PROCUREMENT
In February, the U.S. Trade Representative requested that a WTO dispute settlement
panel be convened in a bid to open South Korea's Inchon International Airport to foreign
contractors. The United States in its complaint cites South Korea's discriminatory practices,
which include partnership requirements, special licensing rules, and the inability to appeal
contract-award decisions, as violating the Agreement on Government Procurement (AGP).
The AGP, a multilateral agreement signed by twenty-six countries, requires transparency
in procurement decisions and equal treatment among foreign and domestic suppliers. The
WTO panel was convened on May 11, 1999.
D. NEW EXPORT REQUIREMENTS
In April, the State Department partially revoked the Canadian export licensing exemp-
tions on satellites, launch vehicles and rockets, cryptographic security systems and devices,
radiological equipment, firearms, and all defense services. Previously exempted from li-
censing requirements, all products exported to Canada involving such items must now be
licensed. The change was prompted by a perceived need to stem unauthorized re-exports
to third parties that had previously gone undetected in the absence of licensing require-
ments. Further, the Departments of State and Commerce have begun placing increased
emphasis on export licensing restrictions involving products that contain military explosives
and propellants. The agencies have excepted certain products, including commercial items
such as fire extinguishers, automobile airbag inflators, and some commercial pyrotechnics.
The policy will be enforced on a case by case basis as U.S. Customs Officers come across
products containing the covered chemicals.
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E. NEW SATELLITE EXPORT REGULATIONS
The State Department issued new regulations concerning the export of certain satellite
equipment on March 22, 1999. The regulations, effective March 15, exempted the nineteen
NATO member countries and major non-NATO allies from the controls contained in the
regulations. Nevertheless, the regulations say that special export controls may be applied,
even to nationals of NATO countries, on a case by case basis. Controls include an approved
technology transfer plan and monitoring by the Department of Defense of technical dis-
cussions. This has disrupted business interchanges between U.S. and European companies
as exporters have scrambled to put such processes into place where needed.
V. Domestic Content Policy
A. FAR CHANGE: STATUS OF U.S.-MADE END PRODUCTS
On December 27, 1999, the Civilian Agency Acquisition Council and the Defense Ac-
quisitions Regulations Council agreed to a final rule extensively rewriting the domestic
content restrictions in the Federal Acquisition Regulations (FAR).20 The new rule clarifies
several policies and procedures, including the treatment of products subject to the Buy
American Act,2 and U.S.-made end products for acquisitions subject to the Trade Agree-
ments Act (TAA).22
The Buy American Act23 establishes a government preference for domestically manufac-
tured goods. The Act provides that "only such unmanufactured articles" mined or produced
in the United States, and only such manufactured articles as have been manufactured in
the United States substantially all from [domestic materials] "shall be acquired for public
use," unless it is determined to be inconsistent with the public interest, or the cost to the
government would be unreasonable.24
The TAA prohibits the purchase of foreign end products, except for products from coun-
tries that are eligible under the TAA, the North American Free Trade Agreement
(NAFTA),5 the Caribbean Basin Economic Recovery Act (CBERA), 6 or another agree-
ment. The eligible products compete on an equal basis with domestic end products, without
application of Buy American Act or Balance of Payments Program evaluation factors.7
The rule makes several material changes. It revised the definition of "component" to
include any item supplied to the federal government as part of an end item or of another
component. The new rule will add U.S.-made end products to the current list of procure-
ment products, which includes domestic and eligible products (e.g., designated-country end
products). The rule also implements the court decision in International Business Machines
Corporation,2" which accorded equal treatment to U.S.-made end products (those products
20. See Federal Acquisition Regulation; Foreign Acquisition, 64 Fed. Reg. 72,416 (1999).
21. Buy American Act, 41 U.S.C. §§ 10a, 10d (1994) (originally enacted as Act of Mar. 3, 1933, ch. 212, tit.
111, 47 Star. 1520).
22. See 19 U.S.C. §§ 2501, 2582 (1994).
23. 41 U.S.C. § 1Oa-10c (1994 & Supp. 1 1997).
24. 41 U.S.C. § 10a (1994).
25. See North American Free Trade Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057 (1993).
26. See Caribbean Basin Economic Recovery Act, Pub. L. No. 98-67, tit. IH, 97 Stat. 384 (1983).
27. See 41 U.S.C. §§ 10a-10d (1994); Balance of Payments Program, 48 C.F.R. §§ 25.300-305 (1994)
(regular procurement); 48 C.F.R. §§ 225.300-.370 (1994) (defense procurement).
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substantially transformed in the United States), TAA designated-country end products, and
domestic end products. The new rule took effect on February 25, 2000.
B. Buy AMERICAN ACT CASE LAW
In United States ex rel. Claudia A. Young v. Gateway 2000, Inc.,29 a former employee brought
suit against Gateway for alleged violations of the False Claims Act.30 The government
declined to intervene. Young charged, inter alia, that Gateway had misrepresented its com-
pliance with the Buy American Act3 in connection with its government supply contracts.
Gateway asked the court to dismiss the case, saying that the government procurements
in question were not subject to the Buy American Act, but rather to the TAA32 because the
TAA governs supply contracts whose value exceeds $186,000.11 The court did not grant
dismissal of the suit. The court stated that the evidence presented by Gateway to show that
its contracts were exempt from the Buy American Act34 was not conclusive. The court
allowed the complaint to go forward, and set a discovery schedule and trial date.
V. Foreign Corrupt Practices Act
Metcalf & Eddy, a Massachusetts company that performed contract work for the U.S.
Agency for International Development (USAID) agreed to pay a civil penalty and the in-
vestigative costs incurred by the government in connection with allegations that the com-
pany violated the Foreign Corrupt Practices Act (FCPA)3 5 The U.S. District Court in
Massachusetts entered the consent order, which enjoined the company from further vio-
lations of the FCPA and approved the payment of $450,000 in civil penalties for past vio-
lations.
The United States alleged in its complaint that, beginning in 1994, Metcalf & Eddy
violated the FCPA by providing benefits to the Chairman of the Alexandria (Egypt) General
Organization for Sanitary Drainage (AGOSD) to induce him to use his influence to support
the award of USAID contracts to the firm. AGOSD is a part of the Egyptian government.
The firm received two USAID contracts that funded modernization of Alexandria's sewage
and wastewater facilities, worth about $36 million. The company allegedly flew the Chair-
man and his family to the United States twice, and paid nearly all their expenses while in
the United States. These payments were well in excess of allowable expenses under the
U.S. government's Foreign Travel Regulations, and constituted a violation of the FCPA1
6
Metcalf & Eddy has agreed to implement or modify its compliance and ethics programs
to detect and prevent future violations of the FCPA and of other applicable foreign bribery
28. General Services Administration Board of Contract Appeals (GSBCA) No. 10532-P, 90-2 BC & 22,824
(May 18, 1990).
29. United States ex rel. Claudia A. Young v. Gateway 2000, Inc., 1999 U.S. Dist. LEXIS 11637 (D.C.
1999).
30. 31 U.S.C. §§ 3729, 3733 (1998).
31. 41 U.S.C. § 10 (1998).
32. 19 U.S.C. §§ 2501, 2581 (1998).
33. Young, 1999 U.S. Dist. LEXIS 11637, at 3.
34. See id. at 5.
35. 15 U.S.C. §§ 78m, 78dd-1, 78dd-2, 78ff (West Supp. 1998).
36. 15 U.S.C. § 78dd-1 (West Supp. 1998).
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statutes by taking the following actions: (1) designate senior corporate officials to be re-
sponsible for oversight of its compliance program and to be empowered with the authority
to investigate allegations of misconduct by Metcalf & Eddy officers, employees, consultants,
agents, joint ventures, and other representatives; (2) establish a committee to review the
retention of agents, consultants, and other representatives and the suitability of joint venture
partners for the development of foreign business; (3) conduct due diligence prior to reten-
tion of such agents, consultants, and other representatives before entering into joint ven-
tures concerning foreign business; (4) conduct regular periodic training of Metcalf & Eddy
officers, employees, agents, consultants, and other representatives; and (5) include in all
future contracts or agreements, or extensions thereof, clauses requiring agents, consultants,
and other representatives, as well as joint venture partners, to comply with the FCPA.
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